§2687a

stallation that is available for such reuse or rede-
velopment as a result of the closure of the installa-
tion.”

[For effective date of amendment by section 2813(d)(1)
of Pub. L. 103-337 to section 209 of Pub. L. 100-526, set
out above, see Effective Date of Amendment by Section
2813(d)(1) and (2) of Pub. L. 103-337 note set out above.]

[For effective date of amendment by section 344(a) of
Pub. L. 102-190 to sections 204 and 209 of Pub. L. 100-526,
set out above, see Effective Date of 1991 Amendments
by Section 344 of Pub. L. 102-190 note set out above.]

[Section 2923(b)(2) of Pub. L. 101-510 provided that:
“The amendment made by paragraph (1) [amending sec-
tion 207 of Pub. L. 100-526 set out above] does not apply
with respect to the availability of funds appropriated
before the date of the enactment of this Act [Nov. 5,
1990].”’]

§2687a. Overseas base closures and realignments
and basing master plans

(a) ANNUAL STATUS REPORT.—At the same
time that the budget is submitted under section
1105(a) of title 31 for a fiscal year, the Secretary
of Defense shall submit to the congressional de-
fense committees and the Committee on Foreign
relations of the Senate and the Committee on
Foreign Affairs of the House of Representatives
a report on—

(1) the status of overseas base closure and re-
alignment actions undertaken as part of a
global defense posture realignment strategy;
and

(2) the status of development and execution
of comprehensive master plans for overseas
military main operating bases, forward oper-
ating sites, and cooperative security locations.

(b) REPORT ELEMENTS.—A report under sub-
section (a) shall address the following:

(1) How the master plans described in sub-
section (a)(2) would support the security com-
mitments undertaken by the United States
pursuant to any international security treaty,
including, the North Atlantic Treaty, Thel
Treaty of Mutual Cooperation and Security
between the United States and Japan, and the
Security Treaty Between Australia, New Zea-
land, and the United States of America.

(2) The impact of such plans on the current
security environments in the combatant com-
mands, including United States participation
in theater security cooperation activities and
bilateral partnership, exchanges, and training
exercises.

(3) Any comments of the Secretary of De-
fense resulting from an interagency review of
these plans that includes the Department of
State and other Federal departments and
agencies that the Secretary of Defense consid-
ers necessary for national security.

(Added Pub. L. 111-84, div. B, title XXVIII,
§2822(a)(1), Oct. 28, 2009, 123 Stat. 2665; amended
Pub. L. 111-383, div. A, title X, §1075(b)(44), Jan.
7, 2011, 124 Stat. 4371.)
AMENDMENTS

2011—Subsec. (a). Pub. L. 111-383 substituted ‘31 for”
for ‘‘31for”’ in introductory provisions.
§2688. Utility systems: conveyance authority

(a) CONVEYANCE AUTHORITY.—(1) The Secretary
of a military department may convey a utility

180 in original. Probably should not be capitalized.
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system, or part of a utility system, under the ju-
risdiction of the Secretary to a municipal, pri-
vate, regional, district, or cooperative utility
company or other entity. The conveyance may
consist of all right, title, and interest of the
United States in the utility system or such less-
er estate as the Secretary considers appropriate
to serve the interests of the United States.

(2) The Secretary concerned may not enter
into a contract to convey a utility system, or
part of a utility system, under this subsection
until—

(A) the Secretary submits to the congres-
sional defense committees an economic analy-
sis, based upon accepted life-cycle costing pro-
cedures approved by the Secretary of Defense,
that demonstrates that—

(i) the long-term economic benefit to the
United States of the conveyance of the util-
ity system, or part thereof, exceeds the long-
term economic cost to the United States of
the conveyance;

(ii) the conveyance of the utility system,
or part thereof, will reduce the long-term
cost to the United States of utility services
provided by the utility system by 10 percent
of the long-term cost for provision of those
utility services in the agency tender; and

(iii) the economic benefit analysis under
clause (i) and the cost reduction analysis
under clause (ii) incorporate margins of
error in the estimates, based upon guidance
approved by the Secretary of Defense that
minimize any underestimation of the costs
resulting from privatization of the utility
system, or part thereof, or any overestima-
tion of the costs resulting from continued
Government ownership and management of
the utility system, or part thereof; and

(B) the end of the 21-day period beginning on
the date on which the economic analysis pre-
pared under subparagraph (A) with respect to
the conveyance of the utility system, or part
thereof, is received by the congressional de-
fense committees or, if over earlier, the end of
the 14-day period beginning on the date on
which a copy of the economic analysis is pro-
vided in an electronic medium pursuant to
section 480 of this title.

(3)(A) If, as a result of the economic analysis
required by paragraph (2)(A), the Secretary con-
cerned determines that a utility system, or part
of a utility system, is not eligible for convey-
ance under this subsection, the Secretary con-
cerned may not further reconsider the utility
system, or part of a utility system, for conver-
sion to contractor operation under section 2461
of this title for a period of five years beginning
on the date of the determination.

(B) If the results of a public-private competi-
tion for conversion of a utility system, or part
of a utility system, to operation by a contractor
favors continued operation by civilian employ-
ees of the Department of Defense, the Secretary
concerned may not reconsider the utility sys-
tem, or part of a utility system, for conversion
under section 2461 of this title or for conveyance
under this subsection for a period of five years
beginning on the date of the completion of the
public-private competition.
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(b) SELECTION OF CONVEYEE.—(1) If more than
one utility or entity referred to in subsection (a)
notifies the Secretary concerned of an interest
in a conveyance under such subsection, the Sec-
retary shall carry out the conveyance through
the use of competitive procedures.

(2) Notwithstanding paragraph (1), the Sec-
retary concerned may use procedures other than
competitive procedures, but only in accordance
with subsections (c¢) through (f) of section 2304 of
this title, to select the conveyee of a utility sys-
tem (or part of a utility system) under sub-
section (a).

(3) With respect to the solicitation process
used in connection with the conveyance of a
utility system (or part of a utility system)
under subsection (a), the Secretary concerned
shall ensure that the process is conducted in a
manner consistent with the laws and regulations
of the State in which the utility system is lo-
cated to the extent necessary to ensure that all
interested regulated and unregulated utility
companies and other interested entities receive
an opportunity to acquire and operate the util-
ity system to be conveyed.

(c) CONSIDERATION.—(1) The Secretary con-
cerned may require as consideration for a con-
veyance under subsection (a) an amount equal
to the fair market value (as determined by the
Secretary) of the right, title, or interest of the
United States conveyed. The consideration may
take the form of—

(A) a lump sum payment; or

(B) a reduction in charges for utility serv-
ices provided by the utility or entity con-
cerned to the military installation at which
the utility system is located.

(2) If the utility services proposed to be pro-
vided as consideration under paragraph (1) are
subject to regulation by a Federal or State
agency, any reduction in the rate charged for
the utility services shall be subject to establish-
ment or approval by that agency.

(d) CONTRACTS FOR UTILITY SERVICES.—(1) Ex-
cept as provided in paragraph (2), a contract for
the receipt of utility services as consideration
under subsection (¢), or any other contract for
utility services entered into by the Secretary
concerned in connection with the conveyance of
a utility system under this section, may be for
a period not to exceed 10 years.

(2) The Secretary of Defense, or the designee
of the Secretary, may authorize a contract for
utility services described in paragraph (1) to
have a term in excess of 10 years, but not to ex-
ceed 50 years, if the Secretary determines that a
contract for a longer term will be cost effective.
The economic analysis submitted to the con-
gressional defense committees under subsection
(a)(2) for the conveyance of the utility system,
or part thereof, with regard to which the utility
services contract will be entered into by the
Secretary concerned shall include the deter-
mination required by this paragraph, an expla-
nation of the need for the longer term contract,
and a comparison of costs between a 10-year con-
tract and the longer-term contract.

(e) TREATMENT OF PAYMENTS.—(1) A lump sum
payment received under subsection (c¢) shall be
credited, at the election of the Secretary con-
cerned—
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(A) to an appropriation of the military de-
partment concerned available for the procure-
ment of the same utility services as are pro-
vided by the utility system conveyed under
this section;

(B) to an appropriation of the military de-
partment available for carrying out energy
savings projects or water conservation
projects; or

(C) to an appropriation of the military de-
partment available for improvements to other
utility systems.

(2) Amounts so credited shall be merged with
funds in the appropriation to which credited and
shall be available for the same purposes, and
subject to the same conditions and limitations,
as the appropriation with which merged.

(f) QUARTERLY REPORT.—Not later than 30 days
after the end of each quarter of a fiscal year, the
Secretary shall submit to the congressional de-
fense committees a report on the conveyances
made under subsection (a) during such fiscal
quarter.

(g) ADDITIONAL TERMS AND CONDITIONS.—(1)
The Secretary concerned may require such addi-
tional terms and conditions in connection with
a conveyance under subsection (a) as the Sec-
retary considers appropriate to protect the in-
terests of the United States.

(2) The Secretary concerned shall require in
any contract for the conveyance of a utility sys-
tem (or part of a utility system) under sub-
section (a) that the conveyee manage and oper-
ate the utility system in a manner consistent
with applicable Federal and State regulations
pertaining to health, safety, fire, and environ-
mental requirements.

(h) ASSISTANCE FOR CONSTRUCTION, REPAIR, OR
REPLACEMENT OF UTILITY SYSTEMS.—In lieu of
carrying out a military construction project to
construct, repair, or replace a utility system,
the Secretary concerned may use funds author-
ized and appropriated for the project to facili-
tate the conveyance of the utility system under
this section by making a contribution toward
the cost of construction, repair, or replacement
of the utility system by the entity to which the
utility system is being conveyed. The Secretary
concerned shall consider any such contribution
in the economic analysis required under sub-
section (a)(2).

(i) UTILITY SYSTEM DEFINED.—(1) In this sec-
tion, the term ‘‘utility system’ means any of
the following:

(A) A system for the generation and supply
of electric power.

(B) A system for the treatment or supply of
water.

(C) A system for the collection or treatment
of wastewater.

(D) A system for the generation or supply of
steam, hot water, and chilled water.

(E) A system for the supply of natural gas.

(F) A system for the transmission of tele-
communications.

(2) The term ‘‘utility system’ includes the fol-
lowing:
(A) Equipment, fixtures, structures, and
other improvements utilized in connection
with a system referred to in paragraph (1).
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(B) Real property, easements, and rights-of-
way associated with a system referred to in
that paragraph.

(j) CONSTRUCTION OF UTILITY INFRASTRUCTURE
AFTER CONVEYANCE OF A UTILITY SYSTEM.—(1)
Upon conveyance of a utility system, the Sec-
retary of a military department may convey ad-
ditional utility infrastructure under the juris-
diction of the Secretary on a military installa-
tion to a utility or entity to which a utility sys-
tem for the installation has been conveyed
under subsection (a) if the Secretary determines
that—

(A) the additional utility infrastructure was
constructed or installed after the date of the
conveyance of the utility system;

(B) the additional utility infrastructure can-
not operate without being a part of the con-
veyed utility system;

(C) the additional utility infrastructure was
planned and coordinated with the entity oper-
ating the conveyed utility system; and

(D) the military department receives as con-
sideration an amount equal to the fair market
value of the utility infrastructure determined
in the same manner as the consideration the
Secretary could require under subsection (c)
for a conveyance under subsection (a).

(2) The conveyance under this paragraph may
consist of all right, title, and interest of the
United States or such lesser estate as the Sec-
retary considers appropriate to serve the inter-
ests of the United States.

(k) LIMITATION.—This section shall not apply
to projects constructed or operated by the Army
Corps of Engineers under its civil works authori-
ties.

(Added Pub. L. 105-85, div. B, title XXVIII,
§2812(a), Nov. 18, 1997, 111 Stat. 1992; amended
Pub. L. 106-65, div. A, title X, §1067(1), div. B,
title XXVIII, §2812, Oct. 5, 1999, 113 Stat. 774, 851;
Pub. L. 106-398, §1 [[div. A], title X, §1087(a)(15),
div. B, title XXVIII, §2813], Oct. 30, 2000, 114
Stat. 16564, 1654A-291, 1664A—418; Pub. L. 108-136,
div. A, title X, §1031(a)(32), Nov. 24, 2003, 117
Stat. 1600; Pub. L. 109-163, div. B, title XXVIII,
§2823(a)-(d), Jan. 6, 2006, 119 Stat. 3514-3516; Pub.
L. 110-417, div. B, title XXVIII, §2813, Oct. 14,
2008, 122 Stat. 4728; Pub. L. 111-84, div. B, title
XXVIII, §2821, Oct. 28, 2009, 123 Stat. 2664.)

PRIOR PROVISIONS

A prior section 2688, added Pub. L. 96-125, title VIII,
§804(a)(1), Nov. 26, 1979, 93 Stat. 948; amended Pub. L.
96-418, title VIII, §804, Oct. 10, 1980, 94 Stat. 1777; Pub.
L. 97-22, §11(a)(9), July 10, 1981, 95 Stat. 138; Pub. L.
97-99, title IX, §901, Dec. 23, 1981, 95 Stat. 1381, related
to use of solar energy systems in new facilities, prior to
repeal by Pub. L. 97-214, §§7(1), 12(a), July 12, 1982, 96
Stat. 173, 176, effective Oct. 1, 1982, and applicable to
military construction projects, and to construction and
acquisition of military family housing authorized be-
fore, on, or after such date. See section 2915 of this
title.

AMENDMENTS

2009—Subsec. (a)(2)(A)(ii). Pub. L. 111-84, §2821(a), sub-
stituted ‘‘system by 10 percent of the long-term cost for
provision of those utility services in the agency tender;
and” for ‘‘system; and”.

Subsec. (a)(3). Pub. L. 111-84, §2821(b), added par. (3).

2008—Subsecs. (j), (k). Pub. L. 110417 added subsec. (j)
and redesignated former subsec. (j) as (k).
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2006—Subsec. (a). Pub. L. 109-163, §2823(a), designated
existing provisions as par. (1) and added par. (2).

Subsec. (c)(1). Pub. L. 109-163, §2823(b), substituted
‘“‘may require’’ for ‘‘shall require’’ in introductory pro-
visions.

Subsec. (¢)(3). Pub. L. 109-163, §2823(c)(2), redesignated
subsec. (¢)(3) as (d).

Subsec. (d). Pub. L. 109-163, §2823(c)(2), redesignated
subsec. (¢)(3) as (d), substituted ‘‘CONTRACTS FOR UTIL-
ITY SERVICES.—(1) Except as provided in paragraph (2),
a contract” for ‘““A contract’”, ‘‘subsection (c)” for
‘“‘paragraph (1), and ‘10 years’” for ‘50 years’, and
added par. (2). Former subsec. (d) redesignated (e).

Subsec. (e). Pub. L. 109-163, §2823(c)(1), redesignated
subsec. (d) as (e). Former subsec. (e) redesignated (f).

Subsec. (f). Pub. L. 109-163, §2823(d)(1), struck out at
end ‘“The report shall include, for each such convey-
ance, an economic analysis (based upon accepted life-
cycle costing procedures approved by the Secretary of
Defense) demonstrating that—

“(1) the long-term economic benefit of the convey-
ance to the United States exceeds the long-term eco-
nomic cost of the conveyance to the United States;
and

‘“(2) the conveyance will reduce the long-term costs
of the United States for utility services provided by
the utility system concerned.”

Pub. L. 109-163, §2823(c)(1), redesignated subsec. (e) as
(f). Former subsec. (f) redesignated (g).

Subsec. (g). Pub. L. 109-163, §2823(c)(1), redesignated
subsec. (f) as (g). Former subsec. (g) redesignated (h).

Subsec. (h). Pub. L. 109-163, §2823(d)(2), substituted
‘‘subsection (a)(2)”’ for ‘‘subsection (e)”’.

Pub. L. 109-163, §2823(c)(1), redesignated subsec. (g) as
(h). Former subsec. (h) redesignated (i).

Subsecs. (i), (j). Pub. L. 109-163, §2823(c)(1), redesig-
nated subsecs. (h) and (i) as (i) and (j), respectively.

2003—Subsec. (e). Pub. L. 108-136 amended heading
and text of subsec. (e) generally. Prior to amendment,
text read as follows: ‘‘The Secretary concerned may not
make a conveyance under subsection (a) until—

‘(1) the Secretary submits to the Committee on
Armed Services and the Committee on Appropria-
tions of the Senate and the Committee on Armed
Services and the Committee on Appropriations of the
House of Representatives an economic analysis
(based upon accepted life-cycle costing procedures ap-
proved by the Secretary of Defense) demonstrating
that—

“(A) the long-term economic benefit of the con-
veyance to the United States exceeds the long-term
economic cost of the conveyance to the United
States; and

‘“(B) the conveyance will reduce the long-term
costs of the United States for utility services pro-
vided by the utility system concerned; and
‘“(2) a period of 21 days has elapsed after the date on

which the economic analysis is received by the com-

mittees.”

2000—Subsec. (b). Pub. L. 106-398, §1 [div. B, title
XXVIII, §2813(a)], designated existing provisions as par.
(1) and added pars. (2) and (3).

Subsec. (f). Pub. L. 106-398, §1 [div. B, title XXVIII,
§2813(b)], designated existing provisions as par. (1) and
added par. (2).

Subsecs. (h) to (j). Pub. L. 106-398, §1 [[div. A], title
X, §1087(a)(15)], redesignated subsecs. (i) and (j) as (h)
and (i), respectively.

1999—Subsec. (¢)(3). Pub. L. 106-65, §2812(a), added par.
3).

Subsec. (e)(1). Pub. L. 106-65, §1067(1), substituted
““‘and the Committee on Armed Services’ for ‘“‘and the
Committee on National Security’ in introductory pro-
visions.

Subsec. (g). Pub. L. 106-65, §2812(c)(2), added subsec.
(g2). Former subsec. (g) redesignated (i).

Subsec. (2)(2)(B). Pub. L. 106-65, §2812(b), substituted
‘“‘Real property, easements,” for ‘‘Easements’’.

Subsecs. (h) to (j). Pub. L. 106-65, §2812(c)(1), redesig-
nated subsecs. (g) and (h) as (i) and (j), respectively.
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[§2689. Renumbered §2917]
[§2690. Renumbered §2918]

§2691. Restoration of land used by permit or
lease

(a) The Secretary of the military department
concerned may remove improvements and take
any other action necessary in the judgment of
the Secretary to restore land used by that mili-
tary department by permit or lease from an-
other military department or Federal agency if
the restoration is required by the permit or
lease making that land available to the military
department. The Secretary concerned may carry
out this section using funds available for oper-
ations and maintenance or for military con-
struction.

(b) Unless otherwise prohibited by law or the
terms of the permit or lease, before restoration
of any land under subsection (a) is begun, the
Secretary concerned shall determine, under the
provisions of subtitle I of title 40 and division C
(except sections 3302, 3501(b), 3509, 3906, 4710, and
4711) of subtitle I of title 41, whether another
military department or Federal agency has a
use for the land in its existing, improved state.
During the period required to make such a de-
termination, the Secretary may provide for
maintenance and repair of improvements on the
land to the standards established for excess
property by the Administrator of General Serv-
ices.

(c)(1) As a condition of any lease, permit, li-
cense, or other grant of access entered into by
the Secretary of a military department with an-
other Federal agency authorizing the agency to
use lands under the control of the Secretary, the
Secretary may require the agency to agree to
remove any improvements and to take any
other action necessary in the judgment of the
Secretary to restore the land used by the agency
to its condition before its use by the agency.

(2) In lieu of performing any removal or res-
toration work under paragraph (1), a Federal
agency may elect, with the consent of the Sec-
retary, to reimburse the Secretary for the costs
incurred by the military department in perform-
ing such removal or restoration work.

(Added Pub. L. 98-407, title VIII, §804(a), Aug. 28,
1984, 98 Stat. 1519; amended Pub. L. 99-145, title
XIII, §1303(a)(17), Nov. 8, 1985, 99 Stat. 739; Pub.
L. 105-261, div. B, title XXVIII, §2812(a), (b)(1),
Oct. 17, 1998, 112 Stat. 2205; Pub. L. 107-217,
§3(b)(15), Aug. 21, 2002, 116 Stat. 1296, Pub. L.
111-350, §5(0b)(46), Jan. 4, 2011, 124 Stat. 3846.)

AMENDMENTS

2011—Subsec. (b). Pub. L. 111-350 substituted ‘‘divi-
sion C (except sections 3302, 3501(b), 3509, 3906, 4710, and
4711) of subtitle I of title 41 for ‘‘title III of the Fed-
eral Property and Administrative Services Act of 1949
(41 U.S.C. 251 et seq.)”.

2002—Subsec. (b). Pub. L. 107-217 inserted ‘‘subtitle I
of title 40 and title III of”’ before ‘‘the Federal Property
and Administrative Services Act of 1949” and sub-
stituted ‘(41 U.S.C. 251 et seq.)” for ‘(40 U.S.C. 471 et
seq.)”’.

1998—Pub. L. 105-261, §2812(b)(1), struck out ‘‘from
other agencies’ after ‘‘lease’ in section catchline.

Subsec. (c¢). Pub. L. 105-261, §2812(a), added subsec. (c).

1985—Pub. L. 99-145 substituted ‘‘used by’’ for ‘‘used
of”” in section catchline.
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§2692. Storage, treatment, and disposal of non-
defense toxic and hazardous materials

(a)(1) Except as otherwise provided in this sec-
tion, the Secretary of Defense may not permit
the use of an installation of the Department of
Defense for the storage, treatment, or disposal
of any material that is a toxic or hazardous ma-
terial and that is not owned either by the De-
partment of Defense or by a member of the
armed forces (or a dependent of the member) as-
signed to or provided military housing on the in-
stallation.

(2) The Secretary of Defense shall define by
regulation what materials are hazardous or
toxic materials for the purposes of this section,
including specification of the quantity of a ma-
terial that serves to make it hazardous or toxic
for the purposes of this section. The definition
shall include materials referred to in section
101(14) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980
(42 U.S.C. 9601(14)) and materials designated
under section 102 of that Act (42 U.S.C. 9602) and
shall include materials that are of an explosive,
flammable, or pyrotechnic nature.

(b) Subsection (a) does not apply to the follow-
ing:

(1) The storage, treatment, or disposal of
materials that will be or have been used in
connection with an activity of the Department
of Defense or in connection with a service to
be performed on an installation of the Depart-
ment for the benefit of the Department.

(2) The storage of strategic and critical ma-
terials in the National Defense Stockpile
under an agreement for such storage with the
Administrator of General Services.

(3) The temporary storage or disposal of ex-
plosives in order to protect the public or to as-
sist agencies responsible for Federal, State, or
local law enforcement in storing or disposing
of explosives when no alternative solution is
available, if such storage or disposal is made
in accordance with an agreement between the
Secretary of Defense and the head of the Fed-
eral, State, or local agency concerned.

(4) The temporary storage or disposal of ex-
plosives in order to provide emergency lifesav-
ing assistance to civil authorities.

(5) The disposal of excess explosives pro-
duced under a Department of Defense con-
tract, if the head of the military department
concerned determines, in each case, that an al-
ternative feasible means of disposal is not
available to the contractor, taking into con-
sideration public safety, available resources of
the contractor, and national defense produc-
tion requirements.

(6) The temporary storage of nuclear mate-
rials or nonnuclear classified materials in ac-
cordance with an agreement with the Sec-
retary of Energy.

(7) The storage of materials that constitute
military resources intended to be used during
peacetime civil emergencies in accordance
with applicable Department of Defense regula-
tions.

(8) The temporary storage of materials of
other Federal agencies in order to provide as-
sistance and refuge for commercial carriers of
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